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Meet Our Experts



Please be advised:
The following was prepared for a general 

information presentation given on October 
1st, 2024. It does not provide, and is not 

intended to, constitute legal advice. It may 
no longer be up-to-date as of your reading.





WHAT HAPPENED?
 Mothering Justice v Attorney General (July 31, 2024) – Michigan Supreme Court                 ruled 

that the Michigan Legislature’s adoption, and subsequent amendment of two voter-initiated 2018 
ballot proposals within the same legislative term, violated Michigan’s Constitution.  Ordered 
reinstatement of the laws in their original ballot-proposal wording and updated timelines.  

 Background - Michigan’s Constitution allows 
citizens to initiate laws by ballot initiative and 
voter decision in statewide election.  In 2018, 
it was done twice: 

‒ Earned Sick Time Act

‒ Improved Workforce Opportunity Wage Act

 Adopt and Amend - Michigan’s Legislature 
adopted both proposals then immediately 

voted to amend.

 No provision in Michigan Constitution stating 

whether immediate amendment is permitted 

after “adoption.”



Legal Challenge & Impact
 Lawsuit initiated in 2021 – claimed legislature action unconstitutional

‒ PMLA and wage schedule remained in effect as case proceeded through courts.  

‒ July 31, 2024 – Supreme Court found legislation unconstitutional and sought to fashion a remedy 
that best satisfied the intent of the statutes while also providing typical time frames to prepare

 Impact – After nearly 5 years, the PMLA and 2019 minimum wage schedules and tip credit 
provisions will be replaced by the ballot proposal versions.

‒ Changes will be effective February 21, 2025.

‒ IWOWA will have an altered schedule of wage increases and tip credit phaseouts 



Out with the old and in with the new:

PMLA to ESTA



 PMLA
‒ Covered only MI employers with 50 or 

more employees

‒ Covered only nonexempt employees in 
MI working more than 25 hours per 
week and contains several exceptions
 Defined by whether the worker is on the 

employer’s payroll

‒ Requires employers to accrue or grant 
up to 40 hours of earned sick time/year

PMLA v ESTA – Key Changes
 ESTA
‒ Covers all MI employers except federal 

government

‒ Covers all employees working in MI 
without regard to classification or type, or 
hours (seasonal, exempt, etc.)
 Defined by “service to employer” in “business 

of employer”

‒ Requires employers to accrue or grant up 
to 72 hours of earned sick time per year. 
Accrual is uncapped.



 PMLA 

‒ Accrual rate: 1 hour for every 35 hours 
worked – capped at 1 hour per week

‒ Carryover of up to 40 unused hours

‒ Must allow employees to use up to 40 
hours paid sick time per year.

PMLA v ESTA – Key Changes
 ESTA

‒ Accrual rate: 1 hour for every 30 hours 
worked – no cap per week

‒ Carryover of all hours required, no cap

‒ Must allow employee to use up to 72 
hours of paid sick time per year

‒ “Small” businesses with fewer than 10 
employees can provide only 40 paid hours 
paid but must allow up to the additional 32 
unpaid.



ESTA “Small” Business:
 Fewer than 10 individuals working for compensation in a week
‒ Must include any workers engaged as contractors or through staffing agency
‒ Whether part-time, full-time, or temporary
‒ Excludes any business that had 10 or more employees on the payroll for at least 

20 weeks in the current or preceding calendar year. The 20 workweeks need not 
be consecutive.

‒ Once an employee meets the 10 or more employee threshold, 
the employer remains covered through the remainder of the 
current and following calendar year.



OTHER KEY ESTA CHANGES
 No-fault attendance policies:  Must exclude ESTA  absence
 Notice
‒ If foreseeable:  May require 7 days’ notice
‒ If unforeseeable, only “as soon as is practicable”

 Medical documentation:  Only permitted after 3 consecutive days of 
leave
‒ Employers must pay for costs associated with medical documentation
‒ May not delay the leave based on failure to receive documentation



OTHER KEY ESTA CHANGES, CONT.
 Accrued and unused ESTA time preserved if:
‒ Employee separates but returns within 6 months
‒ Business is assumed by a successor
‒ Employee transfers to separate division or entity of employer

 Recordkeeping (3 years)



OTHER KEY ESTA CHANGES, CONT.

 Posting requirements
 Must be posted in English

Spanish, and any other 
language spoken by at least
10% of the employer’s work-
force, if LEO has translated
the poster into such language.



OTHER KEY ESTA CHANGES, CONT.
 Anti-retaliation
‒ No retaliation for exercising a right under the Act

‒ Rebuttable presumption of violation if employer takes adverse action against an 
employee within 90 days of employee engaging in “opposition” type activity

 Private right of action added
‒ Can pursue lawsuit or may still file an agency claim 

‒ Either can be filed within 3 years of violation 

‒ Agency claims:  Agency must institute a legal action if unable to remedy violation

‒ Damages, liquidated damages, reinstatement, attorney’s fees, civil penalties awardable



ESTA QUESTIONS AND AMBIGUITIES
 Who counts as an “employee”?
 What are the limits of “closely associated” for determining family 

member?
 What will count as an existing policy that would be considered to 

satisfy ESTA?
 Treatment of PMLA time upon transition to ESTA?
 Michigan’s Dept. of Labor and Economic Opportunity (LEO) expected 

to provide further guidance



Compliance Preparation 
 Effective Date of ESTA:  February 21, 2025
 Employers must develop compliant policies and begin full compliance 

February 21, 2025



Could things change again?

 No appeal from Supreme Court decision
 Regulations might add clarity
 Remain alert – further legislative action 

may be in the works

Legislative leave-behind document created 
by a coalition of 55 business groups 



Out with the old and in with the new:

IWOWA Wage Law Changes



 Increase to the state’s minimum wage
 Annual changes to the minimum wage thereafter based on inflation
 Phase out the current tip credit provisions that currently allow 

employers of employees who customarily receive tips to count a 
portion of the employee’s tips in calculating whether the employees 
have been paid minimum wage.
 Tip credit phased out over a four-year period

What will the Improved Workforce Opportunity Wage Act Do?



Balancing Act
 To balance the interests in restoring the IWOWA intent and account for 

the passage of time, the Court ordered a modified schedule:
 General Minimum Wage:
‒ February 21, 2025:  $10.00 PLUS an inflation adjustment to be announced – 

Anticipated to be approximately $12.50 overall.
‒ Annual adjustments for inflation thereafter.

 Tipped Workers’ Minimum Wage:
‒ February 21, 2025:  48% of state minimum wage.  Scheduled increases each 

year thereafter.  Full phaseout complete in four years.



 Current Minimum Wage
 $10.33 per hour as of January 1, 2024
 Previously, the state was on track to have  scheduled increases achieve 

$12.05 by 2030
 A new wage scale is anticipated from the Michigan Department of 

Treasury by November 1, 2024
 Every November thereafter, the State Treasurer shall increase the 

minimum wage based on the rate of inflation.
 The adjusted minimum wage rate shall be published by November 1 

of the year it is calculated and shall be effective beginning January 1 
of the succeeding year.

Scheduled Minimum Wage Increases



 Note: These numbers are 
approximate and will be subject to 
change based on the minimum wage 
determinations made by the 
Michigan Dept. of Treasury

Scheduled Minimum Wage Increases
IWOWA Forecasted Increases



 Provisions in effect since 2019
 Tipped minimum wage is currently 38% of 

state minimum wage
 2024: $3.93

The Tip Credit
Date Tipped Minimum Wage

February 21, 2025 48% of new minimum 
wage

February 21, 2026 60% of new minimum 
wage

February 21, 2027 70% of new minimum 
wage

February 21, 2028 80% of new minimum 
wage



 Note: These numbers are 
approximate and will be subject to 
change based on the minimum wage 
determinations made by the Michigan 
Dept. of Treasury

Tip Credit Forecast



A training wage of $4.25 per hour may 
be paid to employees 16 to 19 years of 
age for the first 90 calendar days of 
employment.

Training Wage – No Change



Potential Implications
 Ripple effect on other wage rates and overall economic impact
 Impact on restaurant employers

         An estimated 600 servers and bartenders 
         rally in Lansing on Sept. 18 to preserve the 

         tipped minimum wage scale



Compliance Preparation 

 Employers must prepare for new wage rates February 21, 2025



Could things change again?

 No appeal from Supreme Court decision
 Regulations might add clarity
 Remain alert for changes from the legislature before February 2025



FLSA Increased Overtime Threshold



The Fair Labor Standards Act (FLSA)
 The primary federal wage and hour law in the United 

States.

 Enforced by the U.S. Department of Labor, which 
has broad investigative authority.

 Sets forth requirements related to minimum wage 
and overtime pay obligations, break time for nursing 
mothers, child labor laws, etc.

 Prevailing plaintiffs in wage and hour lawsuits may 
recover:

‒ The amount of their unpaid wages,

‒ An additional amount as liquidated damages, and

‒ Their attorney’s fees and costs.



Review: What does it mean to be FLSA “exempt”?
 The FLSA allows employers, when specific requirements are satisfied, to 

treat certain employees as EXEMPT from both the minimum wage and 
overtime pay requirements.

 Employers have the burden of demonstrating that an exemption is 
appropriate. 

 Simply labeling an employee as “exempt” is not enough – even if the 
employee agrees to the designation. 



Path to FLSA Exemption

Salary Basis Test

Must be paid 
on a salary 

basis

Rate must be 
at least $844 

per week

Duties Test

Executive

Administrative

Professional

&

Remember, both the 
salary basis test and 
the duties test must 
be met.



Path to FLSA Exemption

Salary Basis Test

Must be paid 
on a salary 

basis

Rate must be 
at least $844 

per week

 Must regularly receive a predetermined 
salary on a weekly or less frequent basis; 
and

 Must receive full salary for any week in 
which some work is performed, without 
regard to the number of hours worked. 

The salary basis 
test will be met if 
the employee is 
both paid on a 
salary basis and 
paid at the 
required level.



Path to FLSA Exemption

Duties Test

Executive

Administrative

Professional

Primary duty is management of the business or a 
subdivision of the business. Must regularly direct the work 
of at least two other full-time employees. Authority to hire 
and fire, or input on such decisions given particular weight. 

Primary duty is performance of office or non-manual work 
directly related to the management of the employer (not 
production). Exercise of discretion and independent 
judgment on significant matters. 

Learned or creative professional, teaching professional, 
lawyer or physician. Work requires knowledge of an 
advanced type or requires inventions, originality, or talent in 
a recognized artistic field. 

The duties test will 
be met if the 
employee meets 
the criteria of 
either the 
executive, 
administrative, or 
professional 
exemption. 



Path to FLSA Exemption – Special Circumstances

Computer 
Professionals

Satisfy the salary basis 
test OR be paid on an 

hourly basis at 
$27.63/hour or more

Computer systems 
analyst, computer 

programmer, software 
engineer, or similar

Duties test

Highly 
Compensated 

Employees

Total annual 
compensation of at 

least $107,432, which 
includes at least $684 
a week on a salaried 

basis

Primary duty is office 
or non-manual work

Regularly performs at 
least one of the 

executive, 
administrative, or 

professional duties

Outside Sales 
Employee

Primary duty is making 
sales or obtaining 

orders or contracts for 
services

Is customarily and 
regularly engaged 

away from the 
employer’s place of 

business

Specialized Exemptions

 Motor Carrier Act Exemption (exempt from 

overtime pay only)

 Commissioned Retail Sales Exemption 

(exempt from overtime pay only)

 Certain seasonal employees

 Domestic service employees

 Motion picture producing industry

Even More Specialized Exemptions



Why is the DOL Proposing these Changes?

The Biden Administration is 
trying to put more pay into 
workers’ pockets, partly 
because efforts to raise the 
federal minimum wage have 
stalled. 



Why is the DOL Proposing these Changes?

The Department of Labor 
anticipates that the new 
threshold will extend overtime 
protections to 3.6 million 
salaried workers. 



Where We’ve Been
2004 2016 (rescinded) 2019 2024 (July 1) 2025 (Jan. 1)

Salary Threshold $455 / week 
($23,660 per 
year)

$913 / week 
($47,476 per 
year)

$684 / week
($35,568 per 
year)

$844 / week 
($43,888 per 
year)

$1,128 / week*
($58,656 per 
year)

Highly 
Compensated 
Employee 
Threshold

$100,000 $134,004 $107,432 $132,964 $151,164*

Current Rule
*Automatic updates 
every three years



Where did these new numbers come from?

 The DOL is proposing to set the standard salary threshold at the 35th percentile of weekly earnings for 

full-time salaried workers in the lowest-wage Census Region (the South). 

 Using 2022 census data, this 35th percentile equals $1,059 per week.

 The HCE exemption is tied to the 85th percentile of full-time non-hourly workers nationally.

2024 Rulemaking Details



How to Prepare

 Analysis Steps
1. Identify all positions that are currently classified as FLSA exempt. 

2. Determine whether they are properly classified under the current standards.

3. Determine whether they will remain properly classified under the new standards.

4. For exempt employees earning less than $1,128 per week:

 Raise salary to at least $1,128/week OR 
 Re-classify as non-exempt: track hours and pay overtime for all hours over 40 in a 

workweek.
5. Consider ways to manage/ limit overtime. Be aware of unauthorized hours working from home.

 



Please be advised:
The previous was prepared for a general 

information presentation given on October 
1st, 2024. It does not provide, and is not 

intended to, constitute legal advice. It may 
no longer be up-to-date as of your reading.



To discuss how these legal changes will affect your workplace, call or 
email Ashleigh and Francesca using the contact information below.

Ashleigh Draft
Attorney 

(616) 336-6627
aedraft@varnumlaw.com

Francesca Parnham
Attorney 

(616) 336-6654
flparnham@varnumlaw.com



Building a Compensation 
Strategy to Attract Talent in MI

October 10th, 2024
11:00 AM
Zoom Webinar

http://bit.ly/Build-MI-Compensation-Strategy


Click here to visit

Skip the social feed with our curated reads—
hand-picked to keep you up-to-date with the 
changing talent landscape. 

Subscribe to our Elevating HR newsletter!

https://bit.ly/ElevatingHR
https://bit.ly/ElevatingHR


Share Your 
Feedback

Click here to visit

https://forms.monday.com/forms/d3280e9bf4fd16f0b62573e7438e80c9?r=use1
https://forms.monday.com/forms/d3280e9bf4fd16f0b62573e7438e80c9?r=use1


Thank YOU!
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